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In the Court of Appeals of the District of Columbia. 


No. 2101. 

Ottmak So.vxe.maxx, Appellant, 

vs 

.» 


1 Supreme Court of the District of Columbia. 

At Law. No. 497<>8. 

Ottmar Soxxemaxx. Plaintiff. 

The Philadelphia, Baltimore a.xd Washington Rulroad 
Compaxy, a Corporation. Defendant. 

1 n i ted States of America. 

District of Columbia, sx: 

«? “»«»«« 

hereinafter rnenlionri, f 0 (|oJii, S 1““ 

“W ha(1 m the above-entitled cause, to wit: ™ 1 proceed ’ 


Declaration. 


Filed August 27, 1907. 

In the Supreme Court of the District of Columbia. 
At Law. No. 49768. 


Ottmar Soxxemaxn, Plaintiff, 

The Philadelphia, Baltimore axd Washington Ra.lrovd 
Company, a Corporation, Defendant. 


amiJr 1, ,he Pbl1 *' 

*».'» * .11,en.h.K«X rfjC'A'VIST 

1—2101a • u > iyu O 
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OTTMAR SONNEMAXN VS. THE PHILADELPHIA, 

the said defendant was possessed of a certain steam derrick at 
one of the freight yards of the said defendant situate at the 
intersection of Twelfth street and Maryland Avenue, South¬ 
west, in the City of Washington, in the District of Columbia, and 
said steam derrick was used and employed by the defendant for the 
purpose of loading and unloading heavy materials upon and from 
the freight cars of the defendant company, and was then and there 
under the management, care, control and* operation of a servant of 
the said defendant, whose duty it became and was to so manage, 
care for. control and operate the said steam derrick as not to injure 
those assisting in the loading and unloading of the freight cars of 
said defendant: and the plaintiff says that on the day and year 
aforesaid and at the place aforesaid, he was in the employ of The 
(icorge M. Knox Fxpress Company, a corporation and was right¬ 
fully and lawfully upon a freight car of the defendant company, 
and was directing and assisting the loading upon said freight car 
of certain pieces of iron of a great weight, to wit, of the weight of 
three hundred and fifty pounds each, which said pieces of iron 
were then and there being hoisted together by the said steam derrick 
of the defendant company and were then and there being placed 
upon the said freight car of the defendant upon which plaintiff 
was standing, and the said defendant, by its servant, not regarding 
its duty in that behalf, so negligently, improperly, and carelessly 
managed and controlled the said steam derrick that certain pieces 
of iron then and there being hoisted by said steam derrick upon said 
freight car fell against and upon the plaintiff, crushing and wound¬ 
ing him. the said plaintiff, and breaking the bones of the head and 
face of the said plaintiff, and wounding the back and arm of the 
said plaintiff, whereby the plaintiff was permanently injured and 
became and was sick, sore, lame, and disordered, and so con- 
o tinned for a long space of time, to wit, from thence hitherto, 
to the damage of the plaintiff in the sum of Five thousand 
dollars ($5000.00). Wherefore the plaintiff brings this suit and 
claims the sum of Five thousand dollars, ($5000.00), besides the 
costs of this suit. 

CHAPIN BROWN, 
Attorney for Plaintiff. 


Rule to Plead. 

The defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day 
of sendee hereof: otherwise judgment. 

CHAPIN BROWN, 
Attorney for Plaintiff. 
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Plea. 


Filed September 20, 1907. 

In the Supreme Court of the District of Columbia. 
At Law. No. 49768. 


Ottmar Sonnemann, Plaintiff, 

vs. 

The Philadelphia, Baltimore and Washington Railroad 
Company, a Corporation, Defendant. 


Now comes the defendant, The Philadelphia, Baltimore and 
Washington Railroad Company, bv its attorneys, McKenney & 
Flannery, and for plea to the declaration of the plaintiff filed in the 
above entitled cause says that it is not guilty in the manner and 
form therein alleged. 

McKENNEY & FLANNERY, 

Attorneys for Defendant. 


4 Replication. 

Filed September 20, 1907. 

in the Supreme Court of the District of Columbia. 

At Law. No. 49768. 

Ottmar Sonnemann, Plaintiff, 

vs. 

The Philadelphia, Baltimore and Washington Railroad 
Company, a Corporation, Defendant. 

The plaintiff joins issue upon the defendant’s plea. 

CHAPIN BROWN, 
Attorney for Plaintiff. 

Memorandum. 

October 21, 1909.—Verdict for Defendant, 

o Supreme Court of the District of Columbia. 

Wednesday, October 27, 1909. 

Session resumed pursuant to adjournment, Mr. Justice Wright 
presiding. 6 
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At Law. No. 49768. 

Ottmar Soxxemanx, Pl’ff, 
vs. 

The Philadelphia, Baltimore and Washington Railroad 

Company, a Corporation, Deft. 

The time within which to move for a new trial having expired, 
judgment on verdict is ordered. 

Therefore, it is considered that the plaintiff take nothing by his 
suit, and that the defendant go thereof without day, and recover 
against the plaintiff the costs of its defense, to be taxed by the 
Clerk, and have execution thereof. 

Order for Appeal. 

Filed Nov. 12, 1909. 

In the Supreme Court of the District of Columbia, the 12th Day of 

November, 1909. 

At Law. No. 49768. 

Ottmar Soxxemanx, Plaintiff, 

vs. 

The Philadelphia, Baltimore & Washington Railroad 
Company, a Corporation, Defendant. 

6 The Clerk of said Court will enter an appeal in this cause 

to the Court of Appeals of the District of Columbia from the 
judgment rendered herein, and will issue citation to the appellee, 
the defendant herein. 

CHAPIN BROWN, 
Attorney for Plaintiff. 


7 Filed Nov. 13, 1909. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

At Law. No. 49768. 

Ottmar Sonnemann 
vs. 

The Philadelphia, Baltimore and Washington Railroad 

Company, a Corporation. 

The President of the United States to The Philadelphia, Baltimore 
and Washington Railroad Company, a Corporation, Greeting: 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing 
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™,™ 4US f * herein ’ un<J er and as directed by the Rules of said Court, 
pursuant to an Appeal from the Supreme Court of the District of 
Columbia, on the 12th day of November, 1909, wherein Ottmar 
Sonnemann Appellant and you are Appellee, to show cause, if any 
there be, why the Judgment rendered against the said Appellant 
should no be corrected, and why speedy justice should not be done 
to the parties m that behalf. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of the 
Supreme Court of the District of Columbia, this 13th day of No¬ 
vember in the year of our Lord one thousand nine hundred and 
nine. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk. 

By H. BINGHAM, 

Ass’t Clerk. 

1909™* ° f thC al ’" VC Citutio " !U 'eepted this 13th day of November, 

McKENNEY & FLANNERY, 

Attorney- for Appellee. 

v^p 11( R 01 HV ^ a "' Equity. Ottmar Sonnemann 

Iw ’iq ionb R ' ?• £°* _p ltiitlon ; Issued Nov. 13th, 1909. Filed 
No\. 13, 1909. J. R. \oung, Clerk. C. Brown, Attorney for 
Appellant. 

” Memoranda. 

November 18, 1009.—Appeal bond approved and filed. 

December 9, 1909.—Bill of Exceptions submitted to Court. 

Supreme Court of the District of Columbia. 

Friday, December 17, 1909. 

Session resumed pursuant to adjournment, Mr. Justice Wriirht 
presiding. h 


At Law. No. 49768. 

Ottmar Sonnemann, Pl’t’f, 
vs. 

The Philadelphia, Baltimore and Washington Railroad 

Company, a Corporation, Deft. 

Now conies here the plaintiff by his Attorneys and pravs the 
Court to sign, seal and make part of the record, his bill of exceptions 
taken during the trial of this cause, (heretofore submitted) now 
for then, which is accordingly done. 
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9 In the Supreme Court of the District of Columbia. 

Law. No. 49768. 

Ottmar Soxnemann, Plaintiff, 

vs. 

Philadelphia, Baltimore and Washington Railroad Company, 

a Corporation. Defendant. 

Plaintiff'# Bill of Exception 

!>e it remembered that at the trial of this cause the plaintiff, in 
order to maintain the issues on his part joined, produced as a wit¬ 
ness Ottmar Soxnemann who being duly sworn testified that for 
some years he was employed as foreman of a gang of men employed 
by the Knox Express Company to do heavy hauling; that lie was 
so employed on the 27th day of May 1907, on which day he was 
engaged in hauling heavy pieces of iron for one Louis Simon, from 
15th and JI streets. X. K.. to the freight yard of the Philadelphia, 
Baltimore and Washington Railroad Company at 12th street and 
Maryland Avenue, Southwest, in the city of Washington; that the 
iron consisted of four inch angle irons which had been around a 
water tank, semi-circular in shape, each weighing from 275 to 300 
pounds, and about IS feet in diameter (model exhibited by wit¬ 
ness) ; that there were live such pieces lying on the wagon, the 
angles in one another: that he was assisted by Andrew Payne, Jim 
Jefierson, and \\ illiam Johnson, all of whom were employed by the 
Knox Express Company; that Jefierson had worked with witness for 
about five years. Payne between four and five years, and 
10 Johnson probably a year and a half, all of whom had done 
similar work before this occasion, and that witness had been 
engaged many times in this kind of work before the accident of 
May 27, 1907; that on this day they hauled the iron from the 
stable of the Knox Express Company to the freight yards and drove 
up alongside the car that they were to put the iron in; the iron was 
lying on the wagon with the ends toward the car and the bow of 
the iron away from the car: that the engineer came up to the 
wagon, swung his boom over, and Jefferson placed the chain right 
around the iron, and hooked the hook over it right in the centre of 
it ; when that was done, Jefferson gave the engineer orders to hoist 
his load which he did and brought the iron up where it hung per¬ 
fectly level; when it was up as high as the edge of the car, the 
engineer swung it over to the car where witness stood in the car 
ready to receive it; that he caught hold of the iron to steady it down 
inside the car. and steer it down between the standard pockets of 
the car so that it would lie flat in the car as the iron was just as wide 
as the car was; witness then requested the engineer to lower down, 
to which request the engineer paid no attention; witness then called 
to the engineer a second time who replied “You are in a terrible 
hurry ’ or words to that effect, and then the engineer opened his 
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'trW'l P Ut f 011 th , e '" 4eai "’ his boom.swung to the north, and 

of L iL;' “ al "/f 0 .'! 1 , le lrons ’ " iakl,, K the pieces of iron slip out 
of the chain and fall upon witness; that the first piece of iron struck 

vutness across the back, another struck him on the head over the 

Jtma-Y 6 breakln S th . e b° n ® the skull, another piece of iron 
. truck lnm on the back of his head, and another struck him across 
me arm; that he was token from the car to the freight office 

I and was there put into an ambulance and taken to the 
Emergency Hospital; that witness saw the chain hooked 
right in the center of the iron; that unless it was hooked in the 
centre, it could not be lifted up as it would begin to slip as soon as 
uused unless hooked in the centre; that Jim Murray was the engi- 

KMfi.!! 1 ..p larg i e \v 'i’ 6 dern< * " hiph belongs to the Philadelphm, 
Baltimore and Washington Railroad Company and runs on their 

tracks in them freight yard, propelling itself up and down the 
track, that lie does not know positively who employs Jim Murray 
the engineer, but knows that he is not employed bv the Knox Ex¬ 
press Co.; that when he wanted to get the use of the derrick and 
Jim Murray he first got a car from the railroad company, drove ui> 
alongside the car and the engineer gets his orders from the yard 
cork to load that car for us; that this has been the usual practice 
and custom down there for a long time; that he was at the Emer¬ 
gency Hospital for eleven days and that while (here a piece of bone 
was taken out of Ins head and his head sewed up, and applica¬ 
tions put on Ins arm to get the bruises out of it; that Dr. Sutton 
dressed the wound, and l)r Vaughan examined him, and Dr. 
Chapped attended him when lie went home; that about a week after 
he went home from the hospital he was around looking after the 
work, but stooping down to pick up anything caused pain in his 
head and that at this time lie suffers with a dull headache all the 

tune and there is a piece of bone sticking down in his eve which is 
very sore at times. • 

Upon cross-examination, the witness testified that the minir of 
workmen consisted of himself and the three colored men lie had 
mentioned; that his duty was to see that the work was done 
12 and done right; that he got his orders from the Knox Ex- 
press Company, through his brother William Sonnemann 
who was general superintendent of that company; that his brother 
was the man connected with the Knox Express Company who came 
in contact with the shippers and it was he who made the contracts 
tor doing the work; that the witness did not usually know the con¬ 
tract entered into with the shipper nor what the terms of the con¬ 
tract were; that his order in this case was to take this iron to the 
freight yard and load it on to a certain car, the number of which 
he got from the railroad company; that the iron was loaded on the 
wagons on a Saturday and on Monday following he drove the wasrons 
to the 12th street yard; when he got there he saw the derrick man 
and waited Ins turn to load his car; the derrick man then brought 
his derrick up to the car, swung around his boom to the wagon .Jim 
Jefferson put the chain around the centre of iron and hooked it in 
the hook from the boom of the derrick and then gave orders to hoist 
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the load which was done and the iron was raised as high as the 
car and swung over and then stopped, the order to hoist and stop 
being given by the witness; witness then requested the engineer to 
lower the load to which the engineer paid no attention; witness 
asked the engineer the second time to lower his load when the engi¬ 
neer said “You are in a terrible hurry” and pushed open the throttle; 
witness saw the engineer of the derrick put his steam on as a result 
of which his boom gave a sudden jerk to the north which wrenched 
the chain from the irons and they came tumbling down one after 
another; that the chain used was the property of the Knox Express 
Company, and the derrick had no chain. 


Thereupon Andrew Payne, a witness of lawful age produced 
on behalf of plaintiff, being first duly sworn, testified that 
1M he had been in the employ of the Knox Express Company 
but was now working for the Mediants Express Company ; 
that (ui the 2<th of May 1!M)7, he was working for the Knox Express 
Company and hauled the second load of iron, Jim Jefferson having 
hauled the first load, which was taken from loth A 11 streets, N. E., 
to the freight yard of the railroad at Pith street and Maryland 
Avenue: that the iron was angle iron which had been around a water 
tank and one piece of it weighed about 1100 pounds; that he had often 
done hauling and loading of heavy iron and they were doing it all 
the time; that the persons at work with him on this occasion were 
Jim Jefferson. Johnson and Mr. Sonnemann; that the derrick was 
run up and down the tracks by steam of its own. and was operated 
by an engineer; lit* did not know how long the railroad company 
had employed the engineer; that when they got ready to load the 
iron Jim Jefferson hooked the ring in the derrick and then hooked 
the chain around the iron right at the centre, and then Jim told 
him to go ahead; that when the iron was raised above the ear so as 
to swing over, Mr. Sonnemann, who was in the ear, told the engineer 
to lower it. to which the engineer paid no attention; then Mr. Sonne¬ 
mann called to the engineer again “Lower your load.’* to which the 
engineer replied *’Wi are in a hell of a hurry*’; then instead of 
lowering the load, the engineer swung the boom to the north which 
caused the iron to run out piece by piece, and they fell upon Mr. 
Sonnemann who could not get out of the way; that they helped 
Sonnemann out of the car and he was sent to the hospital in the 
ambulance; that he did not see Sonnemann at the hospital but saw 
him after he came from the hospital and resumed his work as fore¬ 
man. 


1 pon cross examination, witness testified that he belonged 
14 to the heavy moving gang, or bull gang, as it was called, be¬ 
cause they did only heavy work such as moving iron safes, 
boilers and the like, stuff that is usually loaded on cars; that he got 
his orders from Mr. Sonnemann and his brother Mr. William Sonne¬ 
mann ; that he worked with Jim Jefferson to help him get the pieces 
of iron straight and level and hook them on; that he heard no con¬ 
versation between Mr. Ottmar Sonnemann and the derrick man until 
the iron got up to the car; that Jim Jefferson gave the order to go 
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ahead after he hooked the iron; that when the wagon was opposite 
the ear, the derrick man would come up and swing the boom to get 
the iron on the wagon; that they would tell him when the boom 
was low enough and tell him when to go ahead and that was the 
usual custom and that was done in this case; that Jim Jefferson 
hooked the iron in the middle and told the engineer to go ahead; 
that he took a bight around the iron with the chain, took the ring 
of the chain and hooked it into the ring on the crane; that the 
crane belonged to the Philadelphia, Baltimore and Washington 
Railroad; that the load swung perfectly level until it got up over 
the top of the car and Mr. Sonneman got hold of' the end to steady 
it and lower it down into a proper place in the car; that he saw 
Mr. Sonnemann take hold of the iron and heard him call to the 
engineer to lower his load, but instead of doing so, he paid no 

attention to Mr. Sonnemann, who called again to the engineer to 

lower it; that the engineer swung the boom to the north and that 
caused the chain to slip and one piece of iron after another fell out; 
that Sonnemann did not pull the iron out at all toward himself; that 
when the engineer swung the boom to the north instead of lowering 
it. that the end of the iron near Sonnemann came down and pulled 
him underneath of it and he had to let go; that witness was 
lo standing beside the wagon and saw it all, but did not hear 
any conversation between Jefferson and Mr. Sonnemann. 

Whereupon George Tully Vaughan, a witness of lawful age, 

produced on behalf of the plaintiff, having been first duly sworn 

testified that he is a surgeon and has made a practice of surgery for 
about 20 years in this city; that he is connected with a number of 
hospitals^and was visiting surgeon at the Emergency Hospital in 
May 1907; that he was called to examine Mr. Sonnemann who had 
a cut over the eye where the bone was fractured, and a piece of bone 
was loose; that the injury to the bone was permanent. 

I pon cross examination the witness testified that the permanent 
injury meant a change in the shape of the bone but that would not 
necessarily interfere with the ordinary functions of the bone at that 
point; that he saw no indication in this case that the injury seriously 
interfered with or impaired Mr. SonnemamTs usual functions about 
the eye although he had made no sufficient examination to ascer¬ 
tain that. 


Thereupon \\ illiam Johnson, a witness of lawful age produced 
by the plaintiff, being first duly sworn, testified that in May 1907, 
he was employed by the Geo. W. Knox Express Company and was 
one of those engaged in moving the iron to the freight yard of the 
Philadelphia, Baltimore and Washington Railroad Company; that 
he was standing on the ground and saw the iron hooked while Mr. 
Sonnemann was in the car to receive the load from the wagon; that 
the iron was rusty; that Jim Jefferson wrapped the chain around 
the five pieces of iron and hooked it and then gave the signal 
1<» to hoist the load to the engineer who was in the derrick; that 
the load was hoisted and swung over the car when Mr Sonne- 
2-*2101a 
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niann called “Lower vour load” a second time after the engineer 
paid no attention to the first order; that the engineer said “You are 
in a mighty big hurry" and instead of lowering the load he swung 
to the north with a jerk which caused the iron to slip out and Mr. 
Sonnenmnn was struck by the pieces as they fell; that they helped 
Mr. Sonnemann out of the car and lie walked to the railroad office 
where the ambulance came for him and he was taken to the Emer¬ 
gency Hospital; that he next saw Sonnemann about two weeks after¬ 
ward when Sonnemann could not work as was not well and he could 

not see out of his eve vet. 

«/ «/ 

Upon cross examination witness testilied that he had belonged to 
this bull gang of the Knox Company for about a year and a half 
and during all that time he was working under Mr. Ottmar Sonne¬ 
mann; that he first told how the accident occurred at the yard to 
a railroad man the day it happened; that he was standing by Jeffer¬ 
son when the chain was put around the iron, and Jefferson put the 
chain direct in the centre, an equal part from each end; that Sonne¬ 
mann directed that the chain be put at the centre of the iron so that 
it would not slip; that Jefferson gave the order to hoist the load from 
the wagon; that this was done and the iron was swung over the car; 
that he was near the foot of the car and heard Sonnemann call 
“Lower your load" which the engineer did not heed; this call was 
repeated by Sonnemann when the engineer said “You are in a big 
hurry," and then the engineer swung the boom to the north with 
a jerk; that the accident happened on the 27th day of May 1907, 
and that lie made a note of the date; that Sonneman asked 
1< him if he would he a witness for him and he said he would; 

that he never told Sonnemann that lie would not go into 
court because he would not tell a lie about it nor did he ever tell 
him that he could not testify so as to do him any good; that he has 
a paper at home on which the date of the accident is noted May 27, 
1907, which note he made himself at the suggestion of nobody.' 


Thereupon \V. W. Bowie, a witness for the plaintiff, being first 
duly sworn, testified that he was the freight agent of the Phila¬ 
delphia, Baltimore and Washington Railroad at Washington, I). C.; 
that the company has a freight yard at 12th street and Maryland 
Avenue; that on May 27. 1907, the railroad company had a steam 
derrick there owned by it and operated by a man employed by the 
railroad company which paid his wages and had the right to dis¬ 
charge him; that the derrick was there for the public to use to load 
and unload heavy freight for patrons of the road. 

Upon cross examination the witness testified that the derrick was 
for the use of the receivers and shippers of freight over the com¬ 
pany’s lines, that no charge was made for the use of the derrick, 
and that he had no control over the actions of the derrick man dur¬ 
ing the process of loading or unloading heavy freight as the engineer 
was instructed to operate the derrick at the orders of the parties using 
it, i. e. the parties who are loading or unloading; that the rule is 
that the loading and unloading of heavy freight is done by the 
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dripper and receiver and not by the railroad and that there is a 
tanii requirement for owners to load and unload heavy freight them- 
*el\es. (An objection to the foregoing testimony of a tariff 
18 requirement was objected to by counsel for the plaintiff on 

. • the ground that it was not proper cross examination and the 
objection sustained by the court.) 

Thereupon John \V. Chappell, a witness for the plaintiff hav- 
ing been first duly sworn, testified that he was a practicing physician 
of .0 odd years experience m tbe neighborhood of Tennallvtown 
and some surgical experience in the outlying districts but the more 
serious cases of surgery he sends to the hospitals of tbe city; that 

? ,r °' t .'" ilr Sonneniann after he came back from the' 
hospital and saw him at the hospital at the time of the injury; that 
bonnemann had a severe wound over the eye, a cut or two on the 
head and some bruises about the body; after he came out of the 
hospital he treated the wound over the eye; that Sonneniann sus¬ 
tained quite a severe fracture of the frontal bone, the perpendicular 
pa e as we as the horizontal [date which protects the eve or forms 
the upper orbit of the eye; that the lines of fracture can be seen and 
felt from the outside extending in two or three directions and a 
portion of the bone seems to be not firmly anchored although it is 
not floating. (No cross examination.) 

Counsel for plaintiff thereupon ..need their testimony closed 

and rested. • ’ 

Thereupon the defendant, to maintain the issues upon its part 
joined produced Richard T. Ridgelky, who being first duly 
2™™’ ^titled that lie was yard clerk for the Philadelphia, 
baltimore and Washington Railroad Company and held that 
position at the 12th street yard in May 1007: that he recollected 
he accident in the 12th street yard to Mr. Ottmar Sonneniann; 
that as yard clerk it was his business to provide the car which he 
Old tor the Knox Express Company at the request of Mr. Will Sonne- 
mann; that the first, he knew of the accident was when Ottmar 
Sonneniann came to his office on May 27, 1007, with blood stream¬ 
ing from his head when he said to Sonneniann “What in the world 
is the matter with you. Ott,” to which Sonneniann replied “nothing 
it don t amount to anything”; that lie then said to Sonneniann 

on seein to be hurt; how did it happen,” to which Sonncmann 
replied Nobody s fault, nobody’s fault, I guess it is my own fault 
I don’t blame anyone”; that the bill of lading submitted to him is 
the original bill of lading regarding tbe loading of this car and he 
recognized it because it contained certain figures and stamp marks 
which be placed on it himself; that the stamp mark “Loaded bv 
shipper” was put on the bill of lading bv himself under the direc¬ 
tion of Mr. Bowie, the freight agent; that he thinks that stamp 
appears on all bills of lading covering shipments out of his vard* 
that this bill of lading was presented to him by Mr. Will Sonneniann’ 
and the iron was being shipped for one Lewis Hopfenmaier; that 
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after he placed the marks upon the hill of lading he turned it back 
to Mr. Will Sonneman; that after the car was loaded he put it on 
the list signifying that the car was loaded and sent to the main 
omce. ( ihe bill of lading was offered in evidence, objected to and 
excluded by the court, as was also a certified copv of the official classi¬ 
fication No. 29, in effect Jan. 1, 1907, of the Interstate Commerce 
Commission, which was objected to and excluded by the court.) 

20 Thereupon Walter W. Bowie was recalled as a witness 

for the defendant and testified that he was freight agent 
of the Philadelphia, Baltimore Washington Railroad and had 
been foi ten years; that his connection with the movement of freight 
was only in an administrative capacity; that the witness Ridgelev 
was employed under him, and Ridgelev had the derrick under his 
supervision m a general way; that he would instruct the engine man 
who ran the derrick to give the use of the derrick to such loaders 
or unloaders as he designated; that no charge was made for the use 
o the denick at anv time; the witness then identified a shipping 
order of the shipper for a consignment of scrap iron destined in 
\\ llmington, Delaware, and stated that from this shipping order a 
bill of lading is executed which is given to the shipper. 

Upon cross examination witness testified that they had the derrick 
there for the use of the people and that the engineer in their em¬ 
ployment went with the derrick. 

Thereupon Loris Simon, a witness of lawful age, was produced 
by and on behalf of the defendant, and after being first dulv sworn 
was asked the following questions: 

By Mr. McKenxey: “Question. Mr. Simon, you sav you are the 
shipper of this iron? Answer. Yes sir. Q. With whom did you 
make the agreement, if any, that you .made for the transportation 
of the iron from its place at loth and II streets where it was orig¬ 
inally. to the 12th street yard of the defendant, the Philadelphia, 
Baltimore and Washington Railroad Company? 

,0 "l‘ich last mentioned question the plaintiff, bv his 
11 counsel, then and there objected, and stated ns the grounds 
of his objections that the case at bar is one of tort: that it is 
not a question of contract; that notwithstanding the fact that this 
witness now on the stand may have made a contract with the George 
W . Knox Express Company to move this iron and put it on the cars 
of the defendant company, and even to accompany it to Wilming¬ 
ton, Delaware, it could not have any effect upon 'the issue in this 
case, it being simply a question of negligence on the part of the rail¬ 
road company by its servant, the engineer; that even if the witness 
made a contract with the Knox Express Company to use his or its 
own derrick, not knowing the conditions at the yards of the rail¬ 
road company, and when he got down there he found that the rail¬ 
road company had furnished a derrick for the purpose of inducing 
business to them: and the derrick of the railroad company was under 
the railroad company's management, the employe managing the 
derrick was paid by the railroad company and they had the right to 
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to William Sonneniann to ship the car for the witness; other times 
the witness would go down himself and ship it; the witness is in 
the general business of shipping scrap iron and metals, and this was 
merely a shipment in the ordinary course with him; he does it 
every day; to the best of witness’ knowledge, the bill of the Knox 
Company in this particular shipment, which bill was then handed 
to witness by defendant's counsel, is the bill covering that shipment. 
Which hill was offered in evidence and is as follows: 

“Washington, 1). C., June 29th, 1007. 

Ledger -. 

Folio -. 

M. L. Simons to The Geo. W. Knox Express Co., Dr. 

General Passenger. Baggage and Freight Transfer. 

For Mauling: MS tons iron from loth II to B. P. at 75^ 
$28.50. 

Paid 7/3. 

G. W. KNOX EX. CO. 

June 29 Ree'd." 

The plaintiff, by his counsel, thereupon further objected to the 
oral testimony given hv the witness in reference to the said contract 
of the witness with the Knox Express Company upon the 
24 further ground that the said contract between the said last 
mentioned parties had been reduced to writing in the form of 
said bill which was the best evidence of the contract and could not 
be contradicted by oral evidence, and that the said writing contained 
no provision or agreement by which the Knox Express Company 
was to load the 38 tons of iron upon the car, but did provide only for 
hauling the iron from 15th and II streets to the B. P. Railroad. 
But the court overruled the objection of the plaintiff to the said 
oral testimony of the witness on the ground on which it was made, 
and allowed said oral testimony to stand as given by the witness: 
to which ruling of the court the plaintiff, by his counsel, then and 
there noted this, his second exception, which was noted by the court 
on its minutes. 

Upon cross examination the witness testified that his usual method 
was to call Mr. William Sonneniann up by phone; but that day he 
(witness) might have met him on the street; he don't remember 
just whether he called him on the telephone that day, or met him; 
he couldn't state definitely and he don't remember what day it was; 
it wouldn't have been over a day or two prior to the moving of this 
iron; we usually get him one day and he starts to work within a day 
or so after that: witness didn't make any special arrangement with 
William Sonneniann on this case different from what he did in any 
other case; other than the witness would do tomorrow if he had 
occasion to call him up: witness would do the same as he did at 
that time—ask him how much to load this material and he would 
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i-o"ie baclc and tell witness; witness had an arrangement, through 
Air. William Sonnemann, whereby witness paid the Knox Express 
< onipany to take this material from lf.th and II streets and load it 

•>- ° n ju * P ‘ Railroad > or tlic IVnnsvlvania, as we term it. 

-<> and ship it; to see that it was put on the cars and passed 

* l-.I i n , sp f. ctl °" tllat the . v lli,ve »» 'heir yard, so that I could 
get a bill of lading and ship it. 

Thereupon William Sonnemann, a witness of lawful age pro- 
dueed by the defendant, being first duly sworn, testified that he was 
a brother of the plaintiff, Ottmar Sonnemann and that he had testi- 
ie( at the previous trial of this cause; that he was foreman for the 
Knox Express Company at the time of the injury on May 27. 1907. 
and that his duties consisted in inspecting bulky freights for ship¬ 
ment and report to the office of The Knox Express Company and 
the office gate the estimates; he knew Louis Simon, and after the 
office had hxed the figure sometimes he communicated with Simon, 
and others, again, mostly the office wrote him a letter. In reference 
to what the witness had to do with making the estimate of the price 
for Mr. Simon, the witness testified that he went out and saw the 
iron and reported to the office, and the office, he thinks, gave Simon 
a puce, that is customary; we made a contract with Mr. Simon to 
haul the iron to the railroad down to the derrick; the railroad fur¬ 
nishes the derrick, and with the use of the derrick, all we do is to 
put the sling on the iron and then tell the man to go ahead* then 
we are at the mercy of the derrick man until the iron is on the car* 
it is our duty to see that it is loaded so that it would pass inspee- 
tion; our contract with Mr. Simon was to haul this iron from 15th 
k 11 streets, where it was and load it on board the car at the P. B 
& W. Railroad Company’s station with the assistance of the derrick: 
that is understood on all occasions when we haul bulky stuff to the 
railroad; that the railroad furnishes the derrick to load it 
26 with; any expressman will haul the stuff down there, and 
then, with the assistance of the derrick, we put the slings on 
and then the engineer swings it on the car; our men still have charge 
of placing it in the car; what the derrick man does is to hoist it. 
swing it over the car, and drop it; the man who puts the sling on 
is supposed to give the orders to hoist; the man that puts the sling 
on gets into the car to place it usually; they generallv keep one man 
at the car for that work; when we put the sling on we tell him 
(engineer) we are ready, but we can’t give him anv orders; we 
merely tell him, “All right, go ahead, we are ready”; then when 
he (engineer) is ready he hoists it; he goes ahead; “I have taken 
and put a sling on the iron and told him to go ahead. I was readv 
to go on, and he left the derrick alone and went and got his pav 
and I waited there a couple of hours. You see, if lie was under the 
orders of the man that was there, he could not do them things ” 
He (engineer) did not do anything of that sort in this connection. 
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Thereupon James Jefferson, a witness of lawful age produced 
hv the defendant, being first duly sworn testified that he works for 
the Knox Company, and was working for the sime company under 
Mr. Ottinar Sonnemann at the time of the injury to the latter; that 
the men in the gang consisted of Payne, Johnson and himself, 
with Mr. Sonnemann as foreman; that in response to the directions 
of Sonnemann he put the chain around the five pieces of iron, and 
then Sonnemann gave orders to the derrick man to hoist, and 
started to get into the car; that witness warned Sonnemann to stay 
(Hit of the car hut Sonnemann said it was all right, and witness 
walked up to the head of the horses and stood there while 
27 he heard Sonnemann tell the derrick man to lower down 
slow; then he stepped up behind the derrick and saw Sonne¬ 
mann have hold of the iron and that it was coming out like a hoop, 
and then lie got behind the derrick to keep from seeing the blood; 
that he heard no language between Mr. Sonnemann and the derrick 
man; that the derrick man lowered the boom in response to the 
direction of Sonnemann; that the boom shook when lowered as it 
usually does and then the iron ran out like a hoop; that he saw 
Sonnemann at the hospital about a week after tire accident and 
Sonneman asked him about a whiskey bottle which he had in his 
pocket; that the witness drank some of the whiskey, but he did not 
see anybody. else drink any of it; that Sonnemann asked him also 
how many times he heard him tell the derrick man to slack down 
to which witness replied that he only heard him once. 

Cpon cross examination the witness testified that he hitched the 
chain as near as he could right in the middle and asked Payne if 
that was the middle and he said it was; that lie had hitched the 
chain about heavy iron a hundred times; that he was not drunk 
the day of the accident although he is accustomed to his morning 
drink, and has been for vears. 


Thereupon Jedd (Iittings. a witness of lawful age called by the 
defendant, being first duly sworn, testified that he was Secretary of 
the Knox Kxpress Company, and had been connected with that com¬ 
pany for 2S years; that the company conducted a general draying 
and hauling business; that his experience afforded him an oppor¬ 
tunity to know whether any custom existed with respect to the load¬ 
ing and unloading of heavy bulk or carload freight in so far as the 
District of Columbia is concerned. The witness was there- 
28 upon asked the following question by counsel for defend¬ 
ant : 

Question. Will you state, if you know, what is the custom, and 
what has been the custom during the 28 years in which you have 
been engaged in this business, with respect to the shipment, in so 
far as loading and unloading is concerned, of heavy bulk or carload 
lots of freight? 

To which question the plaintiff, by his counsel, then and there 
objected on the grounds that the case on trial was one of tort for 
the alleged negligence of the defendant railroad company, bv its 
servant, and that evidence of a contract of a shipper with a drav- 
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Z"!° r ±r ]in * a , nd l 0ading f T ight - or evidence of a custom in rela¬ 
tion to such a contract, or in relation to the loading of heavy freight 

" , < L ar ° ad < ? ts ’ ! s incompetent and improper evidence^ bearing 
upon the issue involved m this case; the grounds of the objection 
to this question being more fully and at length set forth in the firs” 
abo\e exception of the plaintiff, and the same grounds of objection 
niade to the question involved in the first above exception of the 

riderih’, "?‘ e ?' ade 1 10 , US uext above question; but the court over- 
uled the objection to the next above question, and allowed the said 

question to be answered, to which ruling of the court the plaintiff. 

v J* s counsel ll0 ! e(1 tlus hls fourth exception, which was noted by 
the court on its minutes. 

Witness then testified, subject to the next above objection of the 
plaintiff and subject also to the overruling of said objection by the 
court and the exception noted by the plaintiff to the ruling of the 
court, as follows: That there was a custom as to the requirement 
as to who was under the obligation to load and unload, and that had 
been the unvarying custom during the 28 years of which the wit- 

on !! eSS ^P ea ^ s >.and that it has been the invariable custom that 

2$ the shipper is to load carloads of freight, and that when they 

ask us for a rate on hauling, we invariably include the load¬ 
ing o le fieight on the car, and the cars are placed in position 
for unloading in the easiest manner possible. Witness further testi- 
fied that he had know-ledge of the shipment, on or about the 27th 
day of May 190/, of a lot of iron for one Louis Simon, and he knows 
hat some of the iron was carried into the Knox Company’s stables 
and delivered from those stables to the cars, and loaded on the cars! 
and that its destination was Wilmington, Delaware, and that this 
shipment was a carload lot; and the witness also testified (subject 
to the objection of the plaintiff that the witness had not shown 
whether or not the contract of the Knox Company with Mr. Simon 
was in writing) that he had knowledge with respect to the con¬ 
tractual relations governing the movement of this shipment of 
freight for Mi’. Simon, and that the Knox Company charged Simon 
a rate for hauling and putting on the cars. 

All of the above testimony of this witness was given subject to 
the objection of the plaintiff to such testimony and an exception to 
the ruling of the court overruling such objection, the court direct- 
^8 the stenographei who was taking down the testimony in writing 
to note an objection to each one of the questions and that such ob¬ 
jection was overruled by the court and an exception noted by the 
plaintiff. The ground of the objection to such testimony having 
been fully stated to the court in the first and fourth above exceptions 
Upon cross examination the witness testified that he meant by cus¬ 
tom, a custom generally and that he acquired the knowledge 
30 of such general custom by reason of his 28 years experience, 
and he came in contact with other draymen and has talked 
with them; that he did not draw’ the contract of the Knox Com¬ 
pany with Simon but he knows what the Knox Company's books 
show’; that he has not the books with him, but he can get them and 
will get them during the day; the books show’ a certain rate per ton 
3—2101 a 
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for hauling that material, and their rates are based always on load¬ 
ing and that is all it would show; it just simply shows the rate for 
hauling the material to the Pennsylvania Railroad, and that their 
rate invariably includes putting on the cars; that they do not show 
anything more than so much for hauling the material from one 
point to another. He has seen this steam derrick, and the greater 
portion of heavy freight was loaded by this derrick; he did not take 
at all that fact into consideration when he made this contract; he 
did not know that the men asked; probably it was something that 
could have been loaded either by hand or fc>y crane; under certain 
conditions, it would cost the Knox Company more if it did not have 
that derrick down there, to load the freight, if it had to supply its 
own derrick. The witness did not know that it would in this case. 

Upon re-direct examination, the witness testified that the Knox 
Company's books would show the charge to Simon of so much ton¬ 
nage hauled from a certain point to the 14th street yard, or what¬ 
ever it was, of the Pennsylvania Railroad for shipment. 

Thereupon James G. Murray, a witness of lawful age, produced 
on behalf of defendant, being first duly sworn, testified that at the 
present time he is a car repairer but that on the *27th of May 

31 1907, he was in charge of the derrick of the Philadelphia, 
Baltimore and \\ ashington Railroad Company at the 13th 

street freight yard and that Mr. Bowie was his immediate superior 
officer; that his orders were to load heavy freight according to the 
directions he got from the men bringing*the freight there; that he 
got his orders as to what car to load from the yard clerk, but that the 
orders to raise, swing, and lower, lie got from the person loading; 
that he remembers the accident of May 27, 1907; that he loaded 
that day under the direction of Mr. Sonnemann; that the chain 
which belonged to the Knox Company was put around the iron and 
the ring put into the hook of his crane; then Mr. Sonnemann told 
him to go ahead; that he raised the iron but he stopped after it was 
up as he saw the iron was not swinging properly and he cautioned 
Sonnemann about it; that he told Sonnemann that the iron was not 
swinging properly and was dangerous, but Sonnemann said go ahead, 
that he was running that part of it, and then told witness to swing 
the load over the car which he (lid, but that Sonnemann instead of 
waiting for witness to put the iron where it ought to have gone, 
caught hold of it himself and tried to place it, but in doing so, lie 
pulled the iron out of the sling; that he got no order to lower and 
the derrick was standing perfectly still when the iron fell; that he 
never said to Sonnemann “You are in a might- big hurry” or “You 
are in a hell of a hurry, and that no such conversation took place; 
that when Sonnemann took hold of the iron he called to Sonnemann 
to let the iron alone and to get out of the car and from under it, but 
Sonnemann said he was running that; that the iron fell when Sonne¬ 
mann caught hold of it and pulled it, because it was not hung 
properly as it was hanging over on the side; that he received no 
instructions or orders from any officer of the railroad com- 

32 pany in respect to the operation of the crane during the 
process of loading and unloading, but his instructions Ifrom 
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WCre t0 d ° “ S the mau Ioadil, g or unloading ordered him 

Upon cross examination witness testified that the derrick ran upon 
' ,rack under its own steam and that he could take it anywhere and 
he served the different shipper in the order in which they came “to 

e laid, that he followed the orders of the shippers in all case* of 

•• d - ‘ an Un ,? iK i ,n8 J ; ! ha * ho R0 ‘ the order Sonnemann to 
ihTivn' '" ln S ,lle Jp« d - hut not to lower it; that Sonnemann pulled 

he [ !' • I > niR '* "' as not hung in the centre, but at 

' f n lnd ,' een c h*nned in the centre Sonnemann 
‘ l0t haie pulled it out; that he did not turn the steam on again 
. ter shutting it off so as to make the boom swing to the north but 
it was standing perfectly still. ’ 

Upon re-direct examination witness testified that the boom was 
standing still and remained so for a couple of minutes while Sonne- 
man wasi pulling at the iron; that witness cautioned Sonnemann to 

get out of the car and Jefferson did also, Jefferson refusing to get into 
the car. e 

Thereupon George W. Petit, a witness of lawful age, produced by 
the defendant, being first duly sworn, testified that he is foreman for 
lie ”cichant s I ransfer and Storage Company, and that his duties 
as such foreman is to superintend (he handling of their heavy 
freight and sometimes to go out and contract on jobs and do any¬ 
thing; has been engaged in such business for 15 or 20 years The 
contracts are made with the Merchant’s Transfer and Storage 
Company, and not with the witness; lie has acted as the agent 
any number of times of that company in making these con¬ 
tracts for drayage between shippers of freight and that company. 
Ine witness gives the price and the company does the work at the 
price he makes; he make.- the contract as far as the hauling and 
handling of it goes. The witness was then asked by counsel for the 
defendant the following question : 

*T)o you know anything about a custom in your business with re- 

spect to the loading — heavy freight or freight in carload lots, on 
cars? 

To which last mentioned question the plaintiff, by his counsel, 
objected on the ground that the case on trial was one of tort for the 
alleged negligence of the defendant railroad company, by its servant, 
and that evidence of a contract of a shipper with a drayman for 
hauling and loading freight, or evidence of a custom in relation to 
such a contract, or in relation to the loading of heavy freight or in 
carload lots, is incompetent and improper evidence bearing upon the 
issue involved in this case: the grounds of the objection to this ques¬ 
tion being more fully and at length set forth in the first above ex¬ 
ception of the plaintiff, and the same grounds of objection made to 
the question involved in the first above exception of the plaintiff, 
were made to this next above question. The plaintiff, by his coun¬ 
sel, also objected to the next above question on the ground that the 
witness had not shown himself qualified by experience to testify to 
any such alleged custom, but the court overruled the objections to the 
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next above question, and allowed the said question to be answered, 
to which ruling of the court the plaintiff, bv his counsel, noted this 
his fifth exception, which was noted by the court upon its minutes. 

Witness further testified that he saw the accident to Son- 
34 nemann and noticed that the iron was not swung in the centre 
and when Sonnemann tried to pull it to him and place it in 
position in tin 1 car, it seemed to run right out of the chain down on 
top of him: that the pieces of iron were IK or 20 feet long, suspended 
by one chain, it was not hung in the centre and it would have been 
safer if two chains had been used instead of one; that Sonnemann 
could have lowered the iron to his knees and then pushed it where he 
wanted it instead of getting under it although to do this and to use 
two chains would have taken a little longer, but it would have been 
much safer for Sonnemann. 

l"pon cross examination witness testified that the chain used was 
strong enough to hold live pieces of iron weighing 2<*> pounds each, 
that using two vhiiitf* on this iron would cause the chains to run to¬ 
gether unless propped apart and that if the iron had been caught in 
The centre there was les- likelihood of their running out ; that he did 
not see the chain when Jim Jefferson put it around the iron, but >aw 
them in the air just before they fell; that he had hauled a great deal 
of heavy freight for three different companies and that when he 
loaded such heavy stuff as this he always took into consideration the 
steam engine and derrick as a means of doing it and made theii 
charge accordingly. 


Thereupon the plaintiff recalled Ottmar Sonnemann, heretofore 
having been duly sworn as a witness, who was called in rebuttal and 
testified that he had no conversation with Richard R. Ridgeley on 
the 27th day of May 1907, and denied that he had said to him 
35 the following: “Nothing; it don't amount to anything. I 
says” ; and he denies that Ridgeley slid to him “My soul, you 
seem to be hurt; how did it happen”; lie denied that he answered 
“Nobody's fault: 1 guess it was my fault and don't blame anyone.” 
Witness says that he was not in any condition to have a conversation 
with anybody and did not have a conversation with Ridgeley; wit¬ 
ness denied that James Murray said to him that the iron was not 
swinging properly and was dangerous; that Murray did not say any¬ 
thing to him similar to that on the occasion of the day of the injury 
to him; that Murray did not give him any warning, none^whatever. 

On cross examination this witness testified that on the 27th day of 
May 1907. he did go to the clerk's office; he could not sav whom he 
saw* in the office; lie could hardly see anybody; he supposes there was 
somebody there; he does not remember that anyone said anything to 
him while he was in the office; he does not remember of anyone say¬ 
ing anything to him except that he was to go to the hospital ] he does 
not suppose he was in the office more than eight or ten minutes, if 
that long; there was some lady washing his head while he was in the 
office, but he did not know who she was; she came across the street 
with a bucket of water but what she was talking about he did not 




BALTIMORE AND WASHINGTON RAILROAD COMPANY. 21 

tion'to. ITe did ‘ Pay any attenti,,n to h at al, i Wasn’t in any condi- 
On re-direct examination witness testified that James Jefferson did 

"ir tell lfin/th 19 °~' be f ore ! he iron was reeeived in the 

anytldng'of that kind* da, ’ ger ° US:the ">‘ness did not hear him say 

1 lH - his r )u "? 1 ', lhon announced the testimony for 

.... the plaintiff in rebuttal elosed, and rested his case. 

And the foregoing evidenee was all the evidence introduced 

\t the ‘ • tnal ,?, f thls /' au ' 0 *>y the plaintiff and defendant, 
'l! " " the ‘‘videnee, the defendant moved the court, on 

‘ , ! I l 011 ** 0 as ab ! )ve set fortI ‘ an <l Riven on behalf of the plaintiff 

' ' defendant, and by way of demurrer to all the evidence to in- 
struet the jury to return a verdict for the defendant. The motion 
xx as granted l.v the court,to which rulimjof the court in crantinir «aid 
motion, the plaintiff noted this his sixth exception which was duiv 
noted on the minutes of the court; and from the judgment thereafter 

'•Otm'thenl ^ , #-ff Crd,Ct r, rcfurned nnder the instruction of the 
* oni t, the plaintiff appealed. 

hach of the separate and several exceptions taken bv counsel for 
plaintiff to the rulings of the court as to the exclusion and admission 
of ex idenee. and as to the motion of the defendant.on all the evidence 
to instruct the jury to return a verdict for the defendant, the whole 
evidence being hereinbefore set forth in this hill of exceptions, were 
so taken by counsel for plaintiff then and there, before the jury re- 
ircd, separately and severally, and said exceptions xvere then and 
there separately and severally duly noted upon the minutes of the 
Justice presiding at the trial; and counsel for plaintiff then and there 
prayed the court to sign and seal this bill of exceptions, to have the 
same force and effect as if each of said exceptions xvere separately and 

of com ■' f ° r J b - “fPnrote bill of exceptions; and at the request 

coun. el for plaintiff the same is accordingly signed and sealed and 
made a part of the record in the cause, now for then, this 17th dav 
of December 1909 as and for the 9th day of December. 1909, the 
date on which said bill of exceptions was submitted to the court. 

DAN THEM WRIGHT, Justice, [seal.] 

We consent to the foregoing Bill of Exceptions. 

McKENNEY & FLANNERY, 

„ TT , __ Attorneys for Defendant. 

CHAPIN BROW’N, 

Atfy for Plaintiff. 


Dec. 17, 1909. 
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37 Designation of Record, 

Filed December 20, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 49768. 

Ottmar Sonnemann, Plaintiff, 
vs. 

The Philadelphia, Baltimore and Washington Railroad 
Company, a Corporation, Defendant. 

The Clerk in preparing the transcript of record on appeal in the 
alnive entitled cause will embody the following, viz: 


(1) . The Plaintiff s Declaration. 

(2) . The Defendant's Plea. 

(3) . The Plaintiff s Joinder in Issue. 

(4) . Memo: Verdict of Jury of October 21, 1909. 

(5) . Judgment on Verdict. 

(6) . Order for Appeal. 

(7) . Citation. 

(8) . Memo: Appeal Bond approved and filed November 18, 1909. 

(9) . M emo: Bill of Exceptions submitted December 9, 1909. 

(10) . Order signing Bill of Exceptions December 17. 1909. 

(11) . Bill of Exceptions. 

(12) . Designation of Record. 

CHAPIN BROWN, 

JOHN P. EARNEST, 

Attorneys for Plaintiff. 


38 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
37 both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 49,768 at law, wherein Ottmar 
Sonnemann is Plaintiff and The Philadelphia, Baltimore and Wash¬ 
ington Railroad Company, a corporation, is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix the 
seal of slid Court, at the City of Washington, in said District, this 
28th day of December, 1909. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court.. No. 
2101. Ottmar Sonnemann, appellant, vs. The Philadelphia, Balti¬ 
more and Washington Railroad Company, a corporation. Court 
of Appeals, District of Columbia. Filed Dec. 29, 1909. Henry W. 
Hodges, clerk. 
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PHILADELPHIA, BALTIMORE AND WASHINGTON 
RAILROAD COMPANY, a Corporation, Appellee. 


It is stipulated and agreed by and between the parties to 
this cause that the trial court delivered the following opinion 
on sustaining the motion of the defendant below for a di¬ 
rected verdict at the close of all the evidence, and that said 
opinion shall be filed in this cause. 


Chapin Brown. 
William Hitz. 



Opinion of the Court on Motion for Granting a 

Directed Verdict. 

I cannot >ee any dispute between the parties which the 
evidence forms a reasonable basis for. on the facts of the 
matter. If there was a difference in the facts testified to by 
one witness and another, the matter might have to go to the 
jury: but there is none, and therefore it is ;i question of law 
that would have to be decided bv the court. That is to say, 
the facts being conceded, the situation which the law draws 
from those facts, is a question of law to be passed on by the 
court and not bv the jurv. 

There is no dispute on the following propositions of fact. 
1 say no dispute—1 mean there is no difference in the evi¬ 
dence—that the draymen had a contract with the shipper 

Simon, not onlv to carrv the iron to the railroad vard. but 

• « • 

to load it on the cars: that there was a general custom always 
acquiesced in. respecting the method of the transaction of 
business of this nature with the railroad company, that the 
>hipper loaded the carload lots on the cars, and the railroad 
company had nothing to do with it. If this man wjus in¬ 
jured while the drayman was putting the iron on the car. 
without the active intervention of the railroad company, he 
cannot recover against the railroad company. Whether or 
not the railroad company intervened depends on whether or 
not this crane and engineer were at the time transacting the 
affairs of the railroad company or the business of the dray¬ 
men. Tt is perfectly competent for the railroad company, 
or any other company or individual, to loan a mechanism, 
to loan a tool, to loan a purely physical thing to another, 
for him to use if he wants to: and it is equally appropriate 
to loan an employee, provided it is a distinct placing of the 
employee or paraphernalia, whichever it be, at the entire 
disposal of the borrower to be used by him or not as he 
chooses, and in the manner he chooses. 
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3ht tlj* Court of Apppala 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1909. 

No. 2101. 

OTTMAR SONNEMANN, APPELLANT, 

vs. 

PHILADELPHIA, BALTIMORE, AND WASHING¬ 
TON RAILROAD COMPANY, A CORPORATION 
APPELLEE. 


BRIEF ON BEHALF OF APPELLANT. 

This is an appeal from a judgment rendered on a verdict 
returned by direction of the court in favor of the de¬ 
fendant below (appellee). 

Statement of the Case. 

This is an action in tort. The declaration (Rec., pp. 
1 and 2) claims damages in the sum of $5,000, for per¬ 
sonal injuries to the appellant caused by the negligence 
of the appellee by its agent. The appellant, Ottmar 
Sonnemann, was, according to the evidence (Rec., p. 6), 
on the 27th day of May, 1907, in the employ of the 
Knox Express Company and was foreman of a gang 
of men in the employ of that company, whose busi¬ 
ness it was to move heavy freight, and on the last 
mentioned day they were engaged in moving heavy 
pieces of iron from the northeast part of the city to 

2916—1 
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the freight yards of the railroad company (appellee) at 
Twelfth street and Maryland avenue southwest, for load¬ 
ing upon a car of the railroad company. The railroad 
company had in its said freight yard a steam derrick, 
owned by it and running upon the tracks in said freight 
yard, propelled by its own steam power and capable of 
running upon any of the company’s tracks in said yard 
or elsewhere. This derrick and the engineer operating 
same were used by the railroad company to assist ship¬ 
pers in loading and unloading heavy freight upon or from 
the freight cars of the company. The steam derrick was 
in charge of an engineer named Murray, who was hired 
and paid by the railroad company, who alone had the 
right to discharge him. Murray got his orders as to 
what car to load from the yard clerk of the railroad 
company (Rec., p. 7), and those who brought loads of 
freight to the yard to load on cars had no control over 
the movements and conduct of Murray, the engineer, 
and only gave him signals or requests to hoist, swing, or 
lower the freight being handled by the steam derrick. 
On the day and year aforesaid, when the appellant, 
Sonnemann, arrived at the freight yards aforesaid of the 
railroad company he drove to the car designated to 
receive the freight upon his wagon, and Murray, the en¬ 
gineer of the steam derrick, brought the derrick up to 
the load and into position, so that the boom of the der¬ 
rick would be over the wagon. In this position, with a 
chain about the load on the wagon and then hooked into 
the ring on the boom of the derrick, the load could 
be raised, swung, and lowered into the car which lay 
alongside. The iron lying upon the wagon which was 
to be hoisted into the car was angle iron, which had 
been about a water tank. It was semi-circular in 
shape, about eighteen feet in diameter, and each piece 
weighed about 275 to 300 pounds. Five of these pieces 
were lying together on the wagon, each fitted into the 
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other, and a chain Was placed about the bundle of iron 
at the centre of the circumference as it lay upon the 
wagon, and the other.end of the chain hooked into the 
ring on the boom of the steam derrick. The appellant 
Sonnemann, then got into the car to place the iron prop¬ 
er y inside the car, and the engineer, Murray, was re- 
quested to hoist the iron. He did so, and then swung 
£he boom of the derrick over the car and stopped, the 
bundle of iron remaining stationary over the car. Ap- 
pe ant, Sonnemann, then requested the engineer, Mur- 
ay, to lower down. The request was not heeded by the 
engineer, whereupon Sonnemann, appellant, again re¬ 
quested the engineer, Murray, to lower down, to whicH 
Murray the engineer, replied: “You are in a terrible 
hurry, or words to that effect, and then Murray, the 
engineer, instead of lowering down as requested, swung 
the boom to the north with a sudden jerk and drew the 
chain ho ding the load from the pieces of iron, raising 

nellaT 1 w ° °! the Chain and fal1 U P°“ ^e ap 

„ V T u skul1 0Ver the ri « ht e y e and bruis- 
ing the back of his head, his arm, and his back. Appel¬ 
lant, Sonnemann, was taken to the Emergency Hospital 
and was kept there eleven days. A piece of bone was 
taken out of h.s head while he was at the hospital, and 
his head was sewed up and the bruises upon his body 

I^e h t T £ e inj " ry ‘° the Skul1 i8 P^manent and 
causes him to suffer with a dull headache all the time 

and the injury to the skull left a piece of bone sticking 

down m his eye, which is very sore at times. The evi- 

show that th ' * company, tended to 

negligence.““ reSUl * ° f a PP ellan ‘’* own 

At the conclusion of all the evidence, upon the motion 
of the appellee, the court directed the jury to return a 
Verdict for the railroad company (appellee) upon the 
ground that under the law applicable to the case there 
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was no disputed matter of fact under the evidence for 
the consideration of the jury. 

Assignment of Errors. 

The court erred: 

1. In directing the jury to return a verdict for the 
defendant (appellee) on the ground that under the law 
applicable to the case there was no disputed matter of 
fact under the evidence for the consideration of the 
jury. 

2. In holding that Murray, the engineer of the steam 
derrick, was not at the time of the injury to the appel¬ 
lant the servant or agent of the defendant (appellee). 

3. In holding that Murray, the engineer of the steam 
derrick, was at the time of the injury to the appellant, 
the servant or agent of the Knox Express Company, or 
of the shipper, Louis Simon. 

4. In overruling the objection of the plaintiff to the 
questions asked the witness Louis Simon specified in the 
first exception of the plaintiff in his bill of exceptions. 

5. In overruling the plaintiff’s objection to the ad¬ 
mission of oral testimony to change the terms of the 
written memorandum of contract between the Knox 
Express Company and Louis Simon, as specified in plain¬ 
tiff’s second exception. 


ARGUMENT. 

The chief question presented for the decision 
of the court in this case is whether Murray, the 
engineer of the steam derrick, was or was not at 
the time the injuries were inflicted upon Sonnemann, 
the servant of the railroad company. The declara¬ 
tion was prepared and the case proceeded upon 
the theory that Murray was, at the time the injuries 





were inflicted, the servant of the railroad company, and 
that, consequently, the railroad company was responsible 
for the negligent acts of its servant whereby Sonnemann, 
without fault on his part, was injured. The court below 
held that, under all the evidence, Murray was not the 
servant of the railroad company at the time the injuries 
were inflicted and so directed the jury to return a verdict 

in favor of the railroad company. This, we submit, was 
error. 

In this case it is necessary to inquire who was the 
master at the very time of the negligent act? This ques¬ 
tion is usually answered by ascertaining who has the power 
to control and direct the servant in the performance of 
his work, and we must carefully distinguish between 
authoritative direction and control, and mere suggestions 
and signals as to details in the cooperation necessary in 
the performance of the work. Murray was without 
doubt in the employment of the railroad company and 
was the servant of the railroad company. Was his 
status as such servant changed when, by direction of 
the yardmaster of the railroad company from whom he 
received his orders, he moved his steam derrick in such 
a place upon the tracks of the yard as to be in a 
position to respond to the suggestions or signals of 
draymen and shippers in the loading and unloading of 
heavy freight upon or from the cars of the railroad com¬ 
pany? This question is answered by ascertaining the 
kind of control which the drayman or shipper exercised 
over Murray. If that control was authoritative and ex¬ 
clusive over him, Murray then became the servant of 
him to whom he was furnished. If, on the other hand, 
the railroad company retained direction and control of 
Murray, and all that the drayman or shipper could do was 
to give requests or signals in the work of loading to Mur¬ 
ray, then Murray remained the servant of the railroad 
company. That the latter was the real situation in this 



case, we submit there can be no doubt. The limited 
scope of the requests made by Sonnemann to Murray 
seems to be conclusive on this point. The only requests 
given were to raise , swing , and lower the loads of iron, 
and these as requests or signals necessary in the joint 
work of loading. That Murray took his time to obey 
such signals or did not obey them at all is clear from the 
evidence in this case, thus showing that he was not and 
did not consider himself under the exclusive authority 
and control of the shipper or drayman. Moreover, in 
the testimony of William Sonnemann, brother of appel¬ 
lant, who had done a great deal of work with the aid of 
the steam derrick in loading heavy freight, and who was 
called as a witness by the railroad company, he says 
(Rec., p. 15): 

“When we put the sling on we tell him (engineer) 
we are ready, but we can’t give him any orders; we 
merely tell him ‘All right, go ahead, we are ready;’ 
then when he (engineer) is ready he hoists it; he 
goes ahead; I have taken and put a sling on the 
iron and told him to go ahead. I was ready to go 
on, and he left the derrick alone and went and got 
his pay, and I waited there a couple of hours. 
You see, if he was under the orders of the man 
that was there, he could not do them things.” 

The position of Murray, the engineer of the steam der¬ 
rick in this case, is analogous to the position of the 
driver of a livery team or a public conveyance in rela¬ 
tion to a passenger in such conveyance. While the pas¬ 
senger must give the driver directions as to where he 
wishes to be conveyed, he does not by the giving of such 
directions become the master of the driver in the sense 
that he becomes responsible for the tortious acts of the 
driver, but on the contrary, the driver remains the serv¬ 
ant of his original employer. 
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In Little vs. Hackett. 116 U. S„ 366, it was held that 
a person who hires a public hack and gives the driver 
directions as to the place to which he wishes to be con¬ 
veyed, but exercises no other control over the conduct 
of the driver, is not responsible for his acts or negli¬ 
gence, nor prevented from recovering against a railroad 
company for injuries suffered from a collision of its train 
with the hack caused by the negligence of both the 
managers of the train and of the driver. 

And in Newbold vs. Harmon, 26 W. L. Rep., the late 
Mr. Justice Cole decided that a carriage and horses pro¬ 
vided by law for the use of the executive departments 
of the Government, the driver thereof being borne on 
the rolls of that department and paid by the United 
States, was at the time of an accident caused by such 
driver’s negligence being used by the head of the depart¬ 
ment for private purposes, does not create the relation 
of master and servant between that official and the 

driver of the carriage so as to render the former liable 
for the latter’s negligence. 

Again in Baltimore and Ohio Railroad Company vs 
Adams, 10 App. Cases, D. C., this court held that a person 
who hires a public conveyance and gives the driver 
directions as to the place to which he wishes to be con¬ 
veyed, but exercises no other control over the conduct 
of the driver, is not responsible for his acts of negligence 
or prevented from recovering from a railroad company 
for injuries suffered from a collision of its train with the 
conveyance caused by the negligence of both the mana- 
gers of the train and of the driver. 

It is apparent from the foregoing cases that the Su¬ 
preme Court of the United States and this court have 
recognized the general principle that mere direction in 
the performance of a work does not make the party giv¬ 
ing the direction the master of the party acting under 
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such direction, and such we submit is exactly the situa¬ 
tion of the parties in the case at bar. Sonnemann gave 
certain directions to Murray consisting of requests to 
raise, swing, and lower, but did not and could not ex¬ 
ercise any other control over his conduct. Consequently 
Murray was and remained the servant of the railroad 
company and did not become the servant of the shipper 
or drayman. 

In Merritt vs. Old Colony, etc., Railway Company, 11 
Allen (Mass.), 82, it is held that if a heavy article has 
been carried by a truckman to the depot of a railroad 
corporation, and injured while being loaded upon the 
cars, the railroad company are liable therefor if they had 
accepted and taken charge of same; and in such case 
it is no defense to an action against them, that the 
injury resulted in part from the carelessness of the 
truckman. 

This w r as an action of tort against a railroad company 
to recover damages done to a caloric engine while being 
loaded upon the cars, which had been sent by the plain¬ 
tiff (Merritt) to the depot of the defendant in South 
Boston for transportation to South Abington. The en¬ 
gine was being hoisted on the car from a sled by means 
of a derrick of the railroad company. During the trial, 
the defendant introduced evidence tending to show that 
the laborers received their orders from the truckman as 
to the mode of unloading the sled; that the freight 
agent requested the truckman to back his horse and sled 
so that the engine might be directly under the end of 
the boom of the derrick, but the truckman, in attempting 
to do so, started his horse forward and pulled the sled 
from under the engine, by reason of which it swung 
against the car and was broken. 

The judge instructed the jury that the railroad’s lia¬ 
bility as common carrier commenced when the engine 
w r as delivered to and accepted by them for the purpose 

















of transportation; that until such delivery the truckman, 
who was also a common carrier, would be liable, but 
after such delivery and acceptance the railroad company 
would be liable for the negligence of those employed by 
them to load or transport the engine; that it was for the 
jury to determine from the evidence whether there had 
been such delivery and acceptance, and that in order to 
constitute such delivery and acceptance it must appear 
that the railroad had, through their agent, taken and 
assumed the charge and custody of the engine for the 
purpose of transportation; that if after the delivery and 
acceptance by the railroad company, the accident 
happened through the joint negligence of the railroad’s 
servants and the truckman in assisting them to load the 
engine, the railroad company would be liable. 

See also: 

Kimball vs. Western R. R. Co., 6 Gray (Mass.), 542. 
Burke, Admx., rs.The Norwich & Worcester R. R. 

Co., 34 Conn., 474. 

Bowie vs. B. & 0. R. R. Co., 1 MacA., 609. 
Hugleson vs. R. & D. R. R. Co., 2 App. D. C., 98. 
B. & 0. R. R. Co., vs. Adams, 10 App. D. C., 97. 

The case most like the case at bar and involving the 
same principle exactly is Standard Oil Company vs. 
Anderson, 212 U. S., 215. This case was decided Febru¬ 
ary 1, 1909, by Mr. Justice Moody, who states the case 
as follows (Rec., p. 218): 

“The plaintiff (Anderson) was employed as a 
longshoreman by one Torrence, a master steve¬ 
dore, who, under contract with the defendant 
(Standard Oil Company) was engaged in loading 
the ship Susquehanna with oil. The plaintiff was 
working in the hold, where, without fault on his 
part, he was struck and injured by a draft or load 
of cases containing oil, which was unexpectedly 
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lowered. The ship was alongside a dock belong¬ 
ing to the defendant and the cases of oil were 
conveyed from the dock to the hatch by hoisting 
them from the dock to a point over the hatch, 
whence they were lowered and guided into the 
hold. The work was done with great rapidity. 
T*he motive power was furnished by a steam winch 
and drum, and the hoisting and lowering were 
accomplished by means of a tackle, guy rope, and 
hoisting rope. The tackle and ropes were furnished 
and rigged by the stevedore, and the winch and 
drum were owned by the defendant and placed in 
its dock, some 50 feet distant from the hatch. 
All the work of loading was done by employees of 
the stevedore, except the operation of the winch, 
which was done by a winchman in the general 
employ of the defendant. The case was tried 
before a jury and the plaintiff had a verdict. The 
verdict establishes that the plaintiff was in the 
use of due care, and that his injuries were suffered 
by reason of the negligence of the winchman in 
improperly lowering the draft of cases into the 
hold. 

“The only question presented is whether the 
winchman was, at the time the injuries were re¬ 
ceived, the servant of the defendant or of the 
stevedore. If he was the servant of the defendant, 
as he was found to be by the courts below, the 
defendant was responsible for his negligence. If 
not, that is the end of the case, and it is not 
necessary to inquire what would be the measure 
of liability of the stevedore. 

“The decision of this question requires us to 
consider some further facts which were not dis¬ 
puted. The winchman was hired and paid by the 
defendant, who alone had the right to discharge 
him. The stevedore agreed to pay the defendant 
$1.50 a thousand for the hoisting. The stevedore 
had no control over the movements and conduct 
of the winchman, except as follows: The hours of 
labor of the winchman necessarily conformed to 
the hours of labor of the longshoreman. The 
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winch and winchman were at a place where it was 
impossible to determine the proper time for hoist¬ 
ing and lowering the draft of cases of oil, and the 

winchman necessarily depended upon signals from 

others. These signals were given by an employee 
of the stevedore called a gangman, who stood 
upon the deck of the ship and gave signals to 
hoist or lower by the blowing of a whistle, which 
could be heard for a long distance. The negligence 
consisted in lowering a draft of cases before re- 
ceiving this signal.” 


The remarkable similarity of this case with the case 
at bar is seen at once. 

The court (through Mr. Justice Moody) continues at 
page 220 as follows: 

“It is insisted by the defendant that the winch- 
man, though in its general employ, had ceased to 
be its servant, and had become, for the time being, 
with respect to the work negligently performed, 
the servant of the master stevedore. This may 
be true, although the winchman was selected, em¬ 
ployed, paid and could be discharged by the de¬ 
fendant. If it is true, the defendant is not liable. 
I he case therefore turns upon the decision of the 
question, whose servant was the winchman when 
he was guilty of the negligence which caused the 
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In considering this question, the court (Mr. Justice 
Moody) says, at page 221 : 

It sometimes happens that one wishes a certain 
work to be done for his benefit, and neither has 
persons in his employ who can do it nor is willing 
o take such persons into his general service He 
may then enter into an agreement with another, 
it that other furnishes him with men to do the 
work, and places them under his exclusive control 
in the performance of it, those men become pro 
hoc vice the servants of him to whom they are 
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furnished. But, on the other hand, one may pre¬ 
fer to enter into an agreement with another that 
that other, for a consideration, shall himself per¬ 
form the work through servants of his own selec¬ 
tion, retaining the direction and control of them. 
In the first case, he to whom the workmen are 
furnished is responsible for their negligence in the 
conduct of the work, because the work is his work, 
and they are, for the time, his workmen. In the 
second case,hewho agrees to furnish the completed 
work through servants overwhomhe retainscontrol 
is responsible for their negligence in the conduct 
of it, because, though it is done for the ultimate 
benefit of the other, it is Still, in its doing, his 
own work. To determine whether a given case 
falls within the one class or the other, we must 
inquire whose is the work being performed—a 
question which is usually answered by ascertain¬ 
ing who has the power to control and direct the 
servants in the performance of their work. Here 
we must carefully distinguish between authorita¬ 
tive direction and control, and mere suggestion 
as to details or the necessary cooperation, where 
the work furnished is part of a larger undertaking.” 


After citing certain authorities bearing upon the 
principles of law applicable to the case the court (Mr. 
Justice Moody) continues, page 225: 

“Let the facts in evidence now be considered 
in the light of the foregoing principles of law. 
Was the winchman, at the time he negligently 
failed to observe the signals, engaged in the work 
of the master stevedore, under his rightful con¬ 
trol, or was he rather engaged in the work of the 
defendant, under its rightful control? We think 
the latter was the true situation. The winch- 
man was, undoubtedly, in the general employ 
of the defendant, who selected him, paid his 
wages, and had the right to discharge him for 
incompetency, misconduct, or any other reason. 
In order to relieve the defendant from the results 





of the legal relation of master and servant it must 
appear that that relation, for the time, had been 
suspended, and a new like relation between the 
winchman and the stevedore had been created. 
The evidence in this case does not warrant the 
conclusion that this changed relation had come 
into existence. For reasons satisfactory to it the 
defendant preferred to do the work of hoisting 
itself, and received an agreed compensation for it. 
The power, the winch, the drum, and the winch- 
man were its own. It did not furnish them, but 
furnished the work they did to the stevedore. 
That work was done by the defendant, for a price, 
as its own work, by and through its own instru¬ 
mentalities and servant, under its own control. 

u Much stress is laid upon the fact that the 
winchman obeyed the signals of the gangman, who 
represented the master stevedore, in timing the 
raising and lowering of the cases of oil; but when 
one large general work is undertaken by different 
persons, doing distinct parts of the same under¬ 
taking, there must be cooperation and coordina¬ 
tion or there will be chaos. The giving of the 
signals under the circumstances of this case was 
not the giving of orders, but of information, and 
the obedience of those signals showed coopera¬ 
tion rather than subordination, and is not enough 
to show that there has been a change of masters.” 

So, in the case at bar, the requests to raise, swing, and 
lower “showed cooperation rather than subordination, 
to use the language of the court, “and is not enough to 
show that there has been a change of masters.” The 
conclusion is irresistible from the evidence in this case 
that the railroad company did not furnish their steam 
derrick and their engineer, Murray, to the drayman or 
shipper, but merely furnished the work the steam der¬ 
rick and Murray could do for the benefit of the railroad 
company, who, being common carriers, were anxious to 






secure all the freight it could for shipment, and to expe¬ 
dite the loading of heavy freight by furnishing the work 
which would accelerate such loading in conjunction with 
the work of the shipper. 

It will be seen that the ground of the Supreme Court’s 
decision is not based upon the fact that the Standard 
Oil Company was paid directly and separately a con¬ 
sideration for the use of the winch and winchman. And 
it is further respectfully submitted that this separate 
payment of the $1.50 to the Standard Oil Company in 
no way distinguishes that case from the case at bar; 
because the railroad company in the case at bar in no 
sense gratuitously furnished the derrick and engineer to 
operate it. The derrick and engineer were furnished for 
a consideration received by the railroad company just as 
much as the use of all the other equipment of the rail¬ 
road company is furnished to its patrons for a considera¬ 
tion; just as much as the use of its cars, its tracks, its 
other engines, its other employees, and all its other 
property, are furnished to its patrons for a considera¬ 
tion, and this consideration is paid by its patrons. The 
derrick and the engine used to run it were purchased, 
and the engineer who operated it was paid by the 
railroad company from revenues received from 
the patrons of the railroad company. In order 
for the railroad company to show that this derrick, 
engine and engineer were furnished gratuitously, 
it would be necessary for it to show, in effect, 
that a sufficient fund (separate from its capital, 
revenue, and regular assets, and having nothing to do 
with its corporate business) had been furnished by the 
stockholders of the railroad company, from which fund 
no revenue was derived for the stockholders. The nat¬ 
ural and only inference to be drawn from the evidence 
produced at the trial below, is that the derrick and en¬ 
gine were bought and the engineer paid by the railroad 
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company from its general assets and revenues, and was 
a part of its general equipment, and that the railroad 
company receives a consideration for and trom the use 
of this particular part of its equipment the same as it 
does from the use of its tracks, yards, freight cars, 
other engines and employees used in the transportation 
of its freights. So that while the practice of the railroad 
company is not to itemize its charges for the handling 
and transportation of freight, yet it is plain that the 
use of this derrick, engine, and engineer are fully paid 
for by the shippers of freight over its lines. One of the 
cases cited by Mr. Justice Moody in support of his deci¬ 
sion is The Lisnacneve, 89 Fed. Rep., p. 570, in which 
the winchman was furnished by the shipowner (as the 
engineer in the case at bar was furnished by the railroad 
company), no special charge being made for the services 
of the winchman, and yet the court held that he still 
remained the servant of the shipowner, and that the 
shipowner was responsible for his negligent acts. 

In this last-cited case it was decided that— 

‘‘where the owners of a ship furnish a winchman 
to assist in unloading they are liable to an em¬ 
ployee of the stevedore, who is unloading the 
ship under a contract, for injuries caused by the 
negligence of the winchman, although they were 
under no contractual obligation to furnish the 
winchman, and although such winchman is work¬ 
ing under the orders of the stevedore.” 

The court decided that the winchman was the servant 
of the shipowners, and says (p. 572): 

“The fact that the servant of one of the parties 
regulates his acts by the actions of the servants 
of the other does not make them coservants. In 
the present case the winchman was a general serv¬ 
ant of the ship. He was put in charge of the 
ships machinery to perform a duty that the ship 
had assumed the duty of performing. He went to 







his post of duty, or left the same, by no command 
of the stevedore, but simply because his master 
or his delegated agent so directed him. True the 
stevedore gave him a signal, and it was his duty 
to obey it, but this dutyspraog from no contract 
of hiring made by thewinchman with the stevedore, 
but purely or wholly from the relation of master 
and servant that existed between thewinchmanand 
the shipowners. When the stevedore signaled him 
to hoist, he was at perfect liberty to disobey 
this order so far as the stevedore was con¬ 
cerned, and the stevedore was helpless. Nay, if the 
stevedore had signaled him to hoist, and his mas¬ 
ter had directed him not to hoist, is there any 
doubt to whom he owed and would have rendered 
obedience? . . . The stevedore had not se¬ 

lected the winchman. The shipowner chose him. 
The stevedore was obliged to take him or no one! 

. . The ship placed or retained him in charge 
of the winch. The stevedore could not send him 
to or from it. The stevedore did not pay him 
and could not discharge him. Assume that a per¬ 
son, not connected with the ship, but having a 
right to pass along the deck thereof, had, while 
so doing, been injured by the stevedore’s culpably 
negligent operation of the winch, would it have 
been an excuse for the ship that it had fora 
while loaned this winch and winchman to a steve¬ 
dore? Assume that another of the ship’s servants 
had been injured by the winchman’s culpable 
negligence, could such servant have recovered 
against the shipowner on the ground 
that the winchman had been borrowed by a 
stevedore, and that therefore the former and 
general relation of master and servant was so in 
abeyance that the doctrine of the negligence of 
coservants would not apply? . . . Cases may 
well arise where the servant of one person is 
engaged to assist another in respect to work in 
which the master has no interest. In such a case 
the servant would be temporarily released from 
his usual employment, and would ally himself to 



a new master, and recognize obedience to such a 
master. It will be observed that, in such a case, 
it would be quite within the power of the new 
master at his will to end the service of the 
servant. But in the present case the stevedore 
could not order the winchman to leave the winch. 
He could not replace him by another operator. 
In fact, he had no power over him whatever 
except through the will and direction of the 
owners of the ship/’ 

Liability for Torts Can Wot be Avoided by Contract or 

Custom. 

Having undertaken to do this, the railroad company is 
responsible for the negligent acts of its servant in the 
performance of the work furnished by the railroad com¬ 
pany, and the law will not permit it to escape its respon¬ 
sibility therefor by contract or otherwise. 

In 6 Cyc., p. 389, under the head of “Carriers,” the law 
is stated as follows: 

“The rule prohibiting limitation by contract 
against negligence is often stated as a prohibition 
of any contract relieving the carrier from loss or 
damage caused by his own negligence or misfea¬ 
sance or that of his servants, and it is specially 
decided in many cases that no contract limitation 
will relieve the carrier from liability for the con¬ 
sequences of the negligence, unskillfulness, or 
carelessness of its employers.” 

In note 66 under the foregoing extract, the court 
quotes the following: 

A provision that when the carrier furnishes 
the shipper with laborers to assist in loading and 
unloading, they shall be deemed the shipper’s serv¬ 
ant while so engaged, and that the carrier shall 
not be responsible for their acts, is an attempt to 
release the carrier from responsibility for the 
negligence of his own servants and is void. Mis¬ 
souri Pac. R. R. Co. vs. Smith (Tex., 1891), 16 
S. W. Rep., 803.” 



A very recent case bearing upon thfe question of con¬ 
tract against liability for negligence decided by the 
Court of Appeals of New York March 4,1910, is the case 
of Frances M. Sciolaro vs. Joseph J. Asch, reported in 
the New York Law Journal, vol. 42, No. 136, page 2517. 
The question involved was whether the owner of a large 
office building could be relieved from responsibility for 
negligence caused by an elevator operator, where the 
elevator was operated by an independent contractor, 
although the elevator was owned by the owner of the 
building. The Court of Appeals decided that the owner 
of the building, which included the ownership of the 
elevator, was liable for the negligence of the operator of 
the elevator. 

See, also, the cases collected in 5th Am. & Eng. 

Encyl. Law, 2d ed., page 187, hote 5. 

It was asserted below on behalf of the defendant rail¬ 
road company that a custom prevailed to the effect that 
the shipper was required to load heavy freight such as 
that involved in the case at bar, but its assertion of an 
alleged custom was not sustained by the evidence, be¬ 
cause it was an undisputed fact in the case as shown by 
all of the evidence, that the defendant railroad company 
invariably participated in the loading of heavy freight 
by its derrick and engineer. In other words, the defend¬ 
ant railroad company asserted a custom and then by its 
evidence disproved it. 

In conclusion it is respectfully submitted that the 
court below erred in holding that the engineer was the 
agent and servant of the shipper or his drayman, and in 
not holding that the engineer was the agent and servant 
of the defendant railroad company, and in holding gen- 
erallythat there was no undisputed fact shown by the evi¬ 
dence for the decision of the jury,especially the question 




of fact raised by the first and second exceptions of the 
plaintiff and involved in the fourth and fifth assignments 
of error, and in taking the case from the jury upon all the 
evidence and directing a verdict for the defendant. 

We respectfully submit that the judgment below should 

be reversed and the case remanded for a new trial. 

CHAPIN BROWN, 

JOHN P. EARNEST, 
Attorneys for Appellant. 


. or AP' *7* ' -• > 

• • p , (' r or OOL J K 


-—— 

-— 


; W H.D 




MM 



APRIL TERM. 1910. 


No. *2101. 


"'ITM.M; sOXXKMAXX. Aprej.laxt. 


/ V 


HVI.TIMORK AXI) wa.-htxg 
n* v • P 

A !TI.!.i.i;k. 


BRIEF FOR APPEL* 


(*. Me KKXXEY 

•’* 1 ■ ‘s. !'I..'XXE!?V. 

WILL! HI - '/ 

1 * • • 


.l! }<h ti< f.< t,, )• 


riiD 


f. 

iv 


•i" 1.1 Jar. . Jxc.), I'RIXTrns, Washington, o. C 


I 


1 







^°urt of Appeals, ^istriri of | ; oiumfea. 


APRIL TERM, 1910. 


No. 2101. 

OTTMAR SONNEMANN, Appellant, 

VS. 

PHILADELPHIA, BALTIMORE AND WASHING 

TON RAILROAD COMPANY, a Corporation 
Appellee. 


BRIEF FOR APPELLEE. 


Statement of Facts. 

This is an appeal from a judgment at law upon a ver¬ 
dict for the defendant directed by the court after con¬ 
sideration of all the evidence of both parties in a neali 
gence case. The plaintiff below, who is appellant here 
was an employee of the Knox Express Company an 
incorporated drayman, and he claims damages in’ the 
sum of $5,000 for personal injuries received while at 
work tor said Knox Express Company in the freight 



yard of the defendant railroad company in the city of 
Washington, which injuries are alleged to have been 
due to the negligence of a servant of the railroad com¬ 
pany, the sole defendant in the case. The injuries in 
question occurred in May, 1907, at which time the ap¬ 
pellant was the foreman of said Knox Company in 
charge of its movement of heavy freight, and in the 
course of his said employment he had frequent occa¬ 
sion to load and unload such freight for his employer 
in the yards of the railroad company to and from the 
cars of said company (Record, pp. 6-9). The contracts 
between his employer and the owners of said freight, 
covering the movement and loading thereof upon cars 
in the railroad yard, were made by his superior officers 
in the Knox Company, and he got his orders relating 
thereto from the superintendent of said company (7). 

On the occasion in question his orders were to take 
certain heavy pieces of iron from a certain place in the 

citv and load them on a certain car in the railroad vard 
» •> 

(7). The defendant railroad company maintained in 
its freight yard a certain movable derrick or hoisting 
engine operated by steam, and propelled by its own 
power over the tracks of the defendant company from 
place to place within its yard where its services were 
requested by shippers or receivers of freight, the engi¬ 
neer of said derrick being in the general employment 
of the defendant company, but acting under the orders 
and directions of shippers when engaged in loading 
cars, no charge ever being made by the railroad com¬ 
pany for the use of said derrick and engineer, and no 
control ever being exercised over the engineer by the 
railroad company during the process of loading or un- 



ading heavy freight, which is always done by the 
shipper or receiver (7, 12) ^ 
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(18, 20). ° e n ” <>ade<1 aid Of said derrick 
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n the pieces of iron were bundled together by 
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tiact of his employer, and that the injury was 
caused by the bundle of iron slipping out of the chain 
and falling on the plaintiff's head and shoulders while 
ie was standing under it (6, 10, 12, 16, 19). But the 
evidence is contradictory as to what caused the bundle 
of iron to slip out of the chain, the plaintiff and hi 
witnesses testifying that it was due to the negHgent 

of he engineer ,n failing to obey orders given him and 
to Ins roughness in handling the iron (6 7 8 Q) km 
““ rtnccs 



the careless and unskilful manner of bundling the iron, 
to the plaintiff’s standing under.the iron while pulling 
it into place, and to his disregard of expressed warn¬ 
ings and obvious danger (16, 18, 19). 

In the situation presented by the foregoing facts, the 
plaintiff’s case, as matter of law, clearly depended 
upon the legal status of the engineer of the derrick at 
the time of the accident, for if said engineer was then 
a servant of the Knox Express Company, the defend¬ 
ant railroad company could not be liable for his negli¬ 
gence. In granting the defendant’s motion for a di¬ 
rected verdict, the court below held that the engineer 
of the derrick at the time of the accident was the serv¬ 
ant of the Knox Express Company, delivering an opin¬ 
ion to that effect, which is bled in this cause under a 
stipulation of counsel establishing the accuracy of the 
transcript. 

ARGUMENT. 

In this case there is no doubt that the engineer of 
the derrick was in the general employment of the rail¬ 
road company. Exactly when and how the general 
servant of one master may become the special servant 
of another has long been a disputed question upon 
which the authorities in both the State and Federal 
courts have heretofore been in direct conflict, but this 
question has now been put at rest by the unanimous 
decision of the Supreme Court of the United States in 
the recent case of Anderson vs. The Standard Oil Com¬ 
pany, 212 U. S., 215, which case in all essential respects 
is identical in principle with this case, and the doctrine 




therein announced is the ™le to be applied here »l 
thoueh the remit of the application of L r«le7e.£ 
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mentalities for hoisting, which the drayman IZZ 




use for its own profit in the performance of its own 
contract with the shipper, cannot properly be made 
answerable for such an injury. 

In the earlier case of Brvne vs. Kansas City R. R. 
Co., 61 Fed. Rep., 605, the Court of Appeals for the 
6th Circuit reached the same conclusion as that of the 
Supreme Court in the Anderson case, the opinion in 
the Bvrne case being delivered by Judge Taft and con- 

cur red in by Judge Lurton. 

In addition to the exception of the plaintiff below to 
the action of the trial court in directing a verdict for 
the defendant, which has been heretofore discussed, 
the plaintiff took five other exceptions to various rul¬ 
ings of the court, which can be found on pages 13, 14, 
17, and 20 of the printed record. These five excep¬ 
tions, while varying somewhat in form and detail, are 
all basted on the same singular proposition, namely, 
that because the action is made to sound in tort, no evi¬ 
dence of contract, or of contractual relations between 
the parties involved in the tort, should have been re¬ 
ceived. Yet the cause of action set up by the declara¬ 
tion rests on the alleged negligence of an alleged serv¬ 
ant of a corporation, and consequently the right as¬ 
serted is based on a contract of service supposed to 
exist between the defendant corporation and its sup¬ 
posed servant, and, surely, upon such an issue the de¬ 
fendant is entitled to show that the contract of service 
set up as the foundation of the action is superseded or 
suspended by another and a subsequent contract, for 
nothing could be more relevant or material to the very 
issue to be decided in the cause. 

In connection with the defendant’s testimony show- 
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be deprived of their evidence because a month after 
the making and performance of said contract one party 
mails to the other a bill for his services thereunder. 
The most that could possibly be claimed for such a 
paper would be to receive it in evidence in connection 
with the testimony of the parties concerning their con¬ 
tract, and this was done. For the foregoing reasons 
it is respectfully submitted that the judgment of the 
trial jS&r-t should be affirmed. 

FREDERIC’-D. McKENNEY, 

John's: flannery, 

WILLIAM HITZ, 

- V Attorneys for Appellee. 








